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REPORT OF THE BOARD

FINDINGS AND ORDBR

1. Hearinc Date and Place: This matter came on for final
hearing before the Virginia Gas and Oil Board (hereafter "Board" ) at
9:00 a.m. on December 13, 2005 at the Southwest Virginia Higher
Education Center on the campus of Virginia Highlands Community College,
Abingdon, Virginia.

2. Appearances: Nark Swarts, Esquire, of the firm Swarts &

Stump, L.C,, appeared for the Applicant; and Sharon M. B. Pigeon,
Assistant Attorney General, was present to advise the Board.

3. Jurisdiction and Notice: Pursuant to Va. Code 55 45.1-
361.1 et ~se ., the Board finds that it has jurisdiction over the
subject mat'her. Based upon the evidence presented by Applicant, the
Board also finds that the Applicant has (1) exercised due diligence in
conducting a search of the reasonably available sources to determine
the identity and whereabouts of gas and oil owners, coal owners,
mineral owners and/or potential owners, i.e., persons identified by
Applicant as having ("Owner" ) or claiming ("Claimant" ) the rights to
Coalbed Nethane Gas in all coal seams below the Tiller Seam, including
the Upper Seaboard, Greasy Creek, Middle Seaboard, Lower Seaboard,
Upper Horse)pen, Middle Horsepen, war Creek, Lower Horsepen, pocahontas
No. 9, Pocahontas Mo. 8, Pocahontas No. 7, Pocahontas Mo. 6, Pocahontas



No. 5, Pocahontas No. 4, Pocahontas No. 3, Pocahontas No. 2 and various
unnamed ceal seams, coalbeds and rock strata associated therewith
(hereafter "Subject Formation" ) in Subject Drilling Unit underlying and
comprised of Subject Lands; (2) represented it has given notice to
those parties (hereafter sometimes "person(s)" whether referring to
individual6, corporations, partnerships, associations, companies,
businesses, trusts, joint ventures or other legal entities) entitled by
Va. Code 5% 45.1-361.19 and 45.1-361.22, to notice of the Application
filed herein; and (3) that the persons set forth in their Application
and Notice of Hearing have been identified by Applicant through its due
diligence as Owners or Claimants of Coalbed Methane Gas interests
underlying Subject Drilling Unit and that the persons identified in
Nxhibit B-B attached hereto are persons identified by Applicant who may
be Owners or Claimants of Coalbed Methane Gas interests in Subject
Formation who have not heretofore agreed to lease or sell to the
Applicant Bnd/or voluntarily pool their Gas interests. Conflicting Gas
Owners/Cia(Imants in Subject Drilling Unit are listed on Nmhibit B.
Further, tWe Board has caused notice of this hearing to be published as
required by Va. Code 5 45. 1-361.19.B.Whereupon, the Board hereby finds
that the n(btices given herein satisfy all statutory requirements, Board
rule requifements and the minimum standards of due process.

4. Amendments: None

5. Dismissals: None

6. Relief Requested: Applicant requests (1) that pursuant to
Va. Code 5 45.1-361.22, including the applicable portions of Va. Code 5
45.1-361.21, the Board pool all the rights, interests and estates in
and to the Gas in Subject Drilling Unit, including the pooling of the
interests Bf the Applicant and of the known and unknown persons named
in BmhibiN B-3 hereto and that of their known and unknown heirs,
executors, administrators, devisees, trustees, assigns and successors,
both immediate and remote, for the drilling and operation, including
production, of Coalbed Methane Gas, produced from or allocated to the
Subject Drilling Unit established for the Subject Formation underlying
and compriped of the Subject Lands, (hereafter sometimes collectively
identified;and referred to as "Well Development and/or Operation in the
Subject Drilling Unit" ), and (2) that the Board designate CNX Gas
Company LLG as as Unit Operator.

7. Relief Granted: The Applicant's requested relief in this
cause be Snd hereby is granted: (1) Pursuant to Va. Code I 45.1-
361.21.C.3, CNX Gas Company LLC hereafter "Unit Operator" is designated
as the Unit Operator authorized to drill and operate the Coalbed
Methane Ga6 well in the Subject Drilling Unit at the location depicted
on the plBt attached hereto as Rchibit A, subject to the permit
provisions contained in Va. code 55 45.1-361.27 et ~se .; to the Oakwood
Coalbed Meghane Gas Field I Order OGCB 3-90, dated May 18, 1990, as
amended; tc 5$ 4 VAC 25-150 et ~se ., Gas and Oil Regulations; and to %5
4 VAC 25-160 et ~se ., Virginia Gas and Oil Board Regulations, all as
amended fr0m time to time, and (2) all the interests and estates in and
to the Gas in Subject Drilling Unit, including that of the Applicant
and of the known and unknown persons listed on Nxhibit B-3, attached
hereto and made a part hereof, and their known and unknown heirs,
executors, administrators, devisees, trustees, assigns and successors,
both immediate and remote, be and hereby are pooled in the Subject



Formation in the Subject Drilling Unit underlying and comprised of the
Subject Lands.

Pursuant to the Oakwood I Field Rules promulgated under the
authority of Va. Code 5 45.1-361.20, the Board has adopted the
following method for the calculation of production and revenue and
allocation of allowable costs for the production of Coalbed Methane
Gas.

For Frac Well Gas. — Gas shall be produced from and allocated to
only the $0-acre drilling unit in which the well is located
accotding to the undivided interests of each Owner/Claimant
within the unit, which undivided interest shall be the ratio
(expressed as a percentage) that the amount of mineral acreage
within each separate tract that is within the Subject Drilling
Unit, when platted on the surface, bears to the total mineral
acreBge, when platted on the surface, contained within the entire
$0-abre drilling unit in the manner set forth in the Oakwood I
Field Rules.

8. Election and Election Period: In the event any Owner or
Claimant named in Exhibit B-3 hereto does not reach a voluntary
agreement to share in the operation of the well located in the Subject
Drilling Unit, at a rate of payment mutually agreed to by said Qas
Owner or Claimant and the Unit Operator, then such person named may
elect one of the options set forth in Paragraph 9 below and must give
written notice of his election of the option selected under Paragraph 9
to the de(mignated Unit Operator at the address shown below within
thirty (30i) days from the date of receipt of a copy of this Order. A

timely elell:tion shall be deemed to have been made if, on or before the
last day c(f said 30-day period, such electing person has delivered his
written elmction to the designated Unit operator at the address shown
below or has duly postmarked and placed its written election in first
class United States mail, postage prepaid, addressed to the Unit
Operator at the address shown below.

9. Election Options:

9.1 Option 1 - To Participate In The Well Development and
Operation of the Drillinz Unit: Any Gas Owner or Claimant
nBmed in Bmhibit B-3 who does not reach a voluntary agreement
wj.th the Unit Operator may elect to participate in the Well
Divelopment and Operation in the Subject Drilling Unit
(hereafter "Participating Operator») by agreeing to pay the
eBtimate of such Participating Operator's proportionate part
of the actual and reasonable costs of the Well Development
contemplated by this Order for Gas produced pursuant to the
Okkwood I Field Rules, including a reasonable supervision fee,
a$ more particularly set forth in Virginia Gas and Oil Board
RBgulation 4 VAC 25-160-100 (herein "Completed-for-Production
Cbsts"). Further, a Participating Operator agrees to pay the
eBtimate of such Participating Operator's proportionate part
olE the Completed-for-Production Cost as set forth below to the
Unit Operator within forty-five (45) days from the later of
the date of mailing or the date of recording of this Order.
The Completed-for-Production Cost for the Subject Drilling
Uhit is as follows:



Completed-for-Production Cost: 8243, 449.31

A Participating Operator's proportionate cost hereunder shall be
the result obtained by multiplying the participating

operators'Interest

in Unit" times the Completed-for-Production Cost set
forth above. Provided, however, that in the event a Participating
Oper8tor elects to participate and fails or refuses to pay the
esti((mte of his proportionate part of the Completed-for-
Production Cost as set forth above, all within the time set forth
here][n and in the manner prescribed in Paragraph 8 of this Order,
then such Participating Operator shall be deemed to have elected
not to participate and to have elected compensation in lieu of
participation pursuant to Paragraph 9.2 herein.

9.2 Option 2 — To Receive A Cash Bonus Consideration: In lieu
of participating in the Well Development and Operation in
Subject Drilling Unit under Paragraph 9.1 above, any Gas
Owner or Claimant named in Bxhibit B-3 hereto who does not
reach a voluntary agreement with the Unit Operator may
elect to accept a cash bonus consideration of 81.00 per net
mineral acre owned by such person, commencing upon entry of
this Order and continuing annually until commencement of
production from Subject Drilling Unit, and thereafter a
royalty of 1/8th of 8/Sths [twelve and one-half percent
(12.5%)] of the net proceeds received by the Unit Operator
for the sale of the Coalbed Methane Gas produced from any
Well Development and Operation covered by this Order
multiplied by that person's Interest in Unit or
proportional share of said production [for purposes of this
Order, net proceeds shall be actual proceeds received less
post-production costs incurred downstream of the wellhead,
including, but not limited to, gathering, compression,
treating, transportation and marketing costs, whether
performed by Unit Operator or a third person] as fair,
reasonable and equitable compensation to be paid to said
Gas Owner or Claimant. The initial cash bonus shall become
due and owing when so elected and shall be tendered, paid
or escrowed within one hundred twenty (120) days of
recording of this Order. Thereafter, annual cash bonuses,
if any, shall become due and owing on each anniversary of
the date of recording of this order in the event production
from Subject Drilling Unit has not theretofore commenced,
and once due, shall be tendered, paid or escrowed within
sixty (60) days of said anniversary date. Once the initial
cash bonus and the annual cash bonuses, if any, are so paid
or escrowed, subject to a final legal determination of
ownership, said payment(s) shall be satisfaction in full
for the right, interests, and claims of such electing
person in and to the Gas produced from Subject Formation in
the Subject Lands, except, however, for the 1/8th royalties
due hereunder.

Subject to a final legal determination of ownership, the
election made under this Paragraph 9.2, when so made, shall
be satisfaction in full for the right, interests, and
claims of such electing person in any Nell Development and
Operation covered hereby and such electing person shall be



deemed to and hereby does lease and assign, its right,
interests, and claims in and to the Gas produced from
Subject Formation in the Subject Drilling Unit to the
Applicant.

9.3. Option 3 — To Share In The Well Development And Operation
As A Won-Participating Person On A Carried Basis And To
Receive Consideration In Lieu Of Cash: In lieu of
participating in the Well Development and Operation in
Subject Drilling Unit under Paragraph 9.1 above and in lieu
of receiving a Cash Bonus Consideration under Paragraph 9.2
above, any Gas Owner or Claimant named in Exhibit B-3
hereto who does not reach a voluntary agreement with the
Unit Operator may elect to share in the Well Development
and Operation of Subject Drilling Unit on a carried basis
(as a "Carried Well Operator"] so that the proportionate
part of the Completed-for-Production Cost hereby allocable
to such Carried Well Operator's interest is charged against
such Carried Well Operator's share of production from
Subject Drilling Unit. Such Carried Well Operator's
rights, interests, and claims in and to the Gas in Subject
Drilling Unit shall be deemed and hereby are assigned to
the Applicant until the proceeds from the sale of such
Carried Well Operator's share of production from Subject
Drilling Unit (exclusive of any royalty, excess or
overriding royalty, or other non-operating or non cost-
bearing burden reserved in any lease, assignment thereof or
agreement relating thereto covering such interest) equals
three hundred percent (300%) for a leased interest or two
hundred percent (200%) for an unleased interest (whichever
is applicable) of such carried Well Operator's share of the
Completed-for-Production Cost allocable to the interest of
such Carried Well Operator. When the Applicant recoups and
recovers from such Carried Well Operator's assigned
interest the amounts provided for above, then, the assigned
interest of such Carried Well Operator shall automatically
revert back to such Carried Well operator, and from and
after such reversion, such Carried Well Operator shall be
treated as if it had participated initially under Paragraph
9.1 above; and thereafter, such participating person shall
be charged with and shall pay his proportionate part of all
further costs of such Well Development and Operation.

Subject to a final legal determination of ownership, the
election made under this Paragraph 9.3, when so made, shall
be satisfaction in full for the rights, interests, and
claims of such electing person in any Nell Development and
Operation covered hereby and such electing person shall be
deemed to have and hereby does assign its rights,
interests, and claims in and to the Gas produced from
Subject Formation in the Subject Drilli.ng Unit to the
Applicant for the period of time during which its interest
is carried as above provided prior to its reversion back to
such electing person.

10. Failure to Properly Elect: In the event a person named in



Rshibit 5 3 hereto does not reach a voluntary agreement with the Unit
Operator and fails to elect within the time, in the manner and in
accordance with the terms of this Order, one of the alternatives set
forth in Paragraph 9 above for which his interest qualifies, then such
person shall be deemed to have elected not to participate in the
proposed Well Development and Operation in Subject Drilling Unit and
shall be deemed, subject to a final legal determination of ownership,
to have ell.ected to accept as satisfaction in full for such person'
right, interests, and claims in and to the Gas the consideration
provided in Paragraph 9.2 above for which its interest qualifies and
shall be deemed to have leased and/or assigned his right, interests,
and claims in and to the Qas produced from Subject Formation in the
Subject Drilling Unit to the Applicant. Persons who fail to properly
elect shall be deemed, subject to a final legal determination of
ownership, to have accepted the compensation and terms set forth herein
at Paragraph 9.2 in satisfaction in full for the right, interests, and
claims of such person in and to the Gas produced from the Subject
Formation underlying Subject Lands.

11. Default BV Participating Person: In the event a person
named in ~it 5-3 elects to participate under Paragraph 9.1, but
fails or refuses to pay, to secure the payment or to make an
arrangement with the Unit Operator for the payment of such person'
proportiondte part of the Completed-for-Production Cost as set forth
herein, all within the time and in the manner as prescribed in this
Order, thea such person shall be deemed to have withdrawn his election
to participate and shall be deemed to have elected to accept as
satisfactiqn in full for such person's right, interest, and claims in
and to the Qas the consideration provided in Paragraph 9.2 above for
which his interest qualifies depending on the excess burdens attached
to such interest. Whereupon, any cash bonus consideration due as a
result of such deemed election shall be tendered, paid or escrowed by
Unit Operator within one hundred twenty (120) days after the last day
on which spch defaulting person under this Order should have paid his
proportionate part of such cost or should have made satisfactory
arrangements for the payment thereof. When such cash bonus
consideration is paid or escrowed, it shall be satisfaction in full for
the right, interests, and claims of such person in and to the Gas
underlying, Subject Drilling Unit in the subject Lands covered hereby,
except, hoWever, for any royalties which would become due pursuant to
Paragraph 9.2 hereof.

12. Assignment of Interest: In the event a person named in
Exhibit $-3 is unable to reach a voluntary agreement to share in the
Well Devel+ment and Operation contemplated by this Order at a rate of
payment agreed to mutually by said Owner or Claimant and the Unit
Operator, ok fails to make an election under Paragraph 9.1 above, then
subject to a final legal determination of ownership, such person shall
be deemed tO have and shall have assigned unto Applicant such person'
right, interests, and claims in and to said well, and other share in
production to which such person may be entitled by reason of any
election or deemed election hereunder in accordance with the provisions
of this Order governing said election.
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15. Operator's Lien: Unit Operator, in addition to the other
rights afforded hereunder, shall have a lien and a right of set off on
the Gas e)tates, rights, and interests owned by any person subject
hereto whol elects to participate under Paragraph 9.1 in the Subject

16. Escrow Provisions:

The Applicgnt represented to the Board that there are no unknown or
unlocatabl6 claimants in the Subject Drilling Unit whose payments are
subject to the provisions of paragraph 16.1 and the Unit operator has
represlnteh to the Board that there aze no conflicting claimants whose
payments 4re subject to the provisions of Paragraph 16.2 hereof.
Therefore, by this Order, the Escrow Agent named herein or any
succesSor named by the Board, is not required to establish an
intereet-bparing escrow account for the Subject Drilling Unit (herein
"Escrol Aqcount"), and to receive funds and account to the Board
pursuant td its agreement for the escrowed funds hereafter described in
Paragrephs 16.1 and 16.2



16.1. Escrow Provisions For Unknown or Unlocatable Persons: If
any payment of bonus, royalty payment or other payment due
and owing under this Order cannot be made because the
person entitled thereto cannot be located or is unknown,
then such cash bonus, royalty payment, or other payment
shall not be conzningled with any funds of the Unit Operator
and, pursuant to Va. Code 6 45.1-361.21.D, said sums shall
be deposited by the Unit Operator into the Escrow Account,
commencing within one hundred twenty (120) days of
recording of this Order, and continuing thereafter on a
monthly basis with each deposit to be made, by use of a
report format approved by the Inspector, by a date which is
no later than sixty (60) days after the last day of the
month being reported and/or for which funds are being
deposited. Such funds shall be held for the exclusive use
of, and sole benefit of the person entitled thereto until
such funds can be paid to such person(s) or until the
Escrow Agent relinquishes such funds as required by law or
pursuant to Order of the Board in accordance with Va. Code
5 45.1-361.21.D.

16.2 Escrow Provisions Por Conflicting Claimants: If any
PAyment of bonus, royalty payment, proceeds in excess of
o going operational expenses, or other payment due and owing

der this Order cannot be made because the person entitled
thereto cannot be made certain due to conflicting claims of
orlmership and/or a defect or cloud on the title, then such
cfish bonus, royalty payment, proceeds in excess of ongoing
operational expenses, or other payment, together with
Plrticipating Operator's Proportionate Costs paid to Unit
Operator pursuant to Paragraph 9.1 hereof, if any, (1) shall
ndt be commingled with any funds of the Unit Operator; and
(2) shall, pursuant to Va. Code 55 45.1-361.22.A.2, 45.1-
361.22.A.3 and 45.1-361.22.A.4, be deposited by the Operator
inlto the Escrow Account within one hundred twenty (120) days
of recording of this Order, and continuing thereafter on a
mc(nthly basis with each deposit to be made by a date which is
no later than sixty (60) days after the last day of the month
being reported and/or for which funds are subject to deposit.
Suph funds shall be held for the exclusive use of, and sole
behefit of, the person entitled thereto until such funds can
bei paid to such person(s) or until the Escrow Agent
relinquishes such funds as required by law or pursuant to
Order of the Board.

17. Special Findings: The Board specifically and specially
finds:

17.1. CNX Oes Company LLC, a Virginia limited liability company
is duly authorised and qualified to transact business in the
Commonwealth of Virginia;

17.2. CNZ Sas Company ILC has the authority to explore, develop
and maintain the properties and assets, now owned or hereafter
acquired, consented to serve as Coalbed Methane Gas Unit
Operator for Subject Drilling Unit and to faithfully discharge



the duties imposed upon it as Unit Operator by statute and
regulations;

k7.3. CMZ Gas Company LLC is an operator in the Commonwealth of
Virginia, and has satisfied the Board's requirements for
ogerations in Virginia;

17.4 CMB Gas C~ LLC claims ownership of gas leases, Coalbed
M0thane Gas leases, and/or coal leases representing
9$ .9745 percent of the oil and gas interest/claims in and to
Ccalbed Methane Gas and 99.9748 percent of the coal
i/tercet/claims in and to Coalbed Methane Gas in Subject
Dfilling Unit; and, Applicant claims the right to explore for,
d0velop and produce Coalbed Nethane Gas from Subject
F4rmations in Subject Drilling Unit in Buchanan
County, Virginia, which Subject Lands are more particularly
described in Bxhibit A;

17.5. The estimated total production from Subject Drilling Unit
is 125 NNCF to 550 MCt. The estimated amount of reserves
from the Subject Drilling Unit is 125 MMCF to 550 MCF;

17.6. Set forth in Bxbibit 5-3, is the name and last known
address of each Owner or Claimant identified by the Applicant
a8 having or claiming an interest in the Coalbed Methane Gas
in Subject Formation in Subject Drilling Unit underlying and
cqmprised of Subject Lands, who has not, in writing, leased to
the Applicant or the Unit Operator or agreed to voluntarily
pOol his interests in Subject Drilling Unit for its
development. The interests of the Respondents listed in
MBhibit 5-3 comprise 0.0252 percent of the oil and gas
10terests/claims in and to Coalbed Methane Gas and 0.0252
pkrcent of the coal interests/claims in and to Coalbed Methane
Gas in Subject Drilling Unit;

17.7 Applicant's evidence established that the fair, reasonable
and equitable compensation to be paid to any person in lieu
Of the right to participate in the Wells are those options
plrovided in Paragraph 9 above;

17.8 The relief requested and granted is just and reasonable, is
supported by substantial evidence and will afford each person
listed and named in Bxhibit 5-3 hereto the opportunity to

cover or receive, without unnecessary expense, such
rson's just and fair share of the production from Subject

Drilling Unit. The granting of the Application and relief
rk.quested therein will ensure to the extent possible the
glreatest ultimate recovery of Coalbed Methane Gas, prevent or
assist in preventing the various types of waste prohibited by
statute and protect or assist in protecting the correlative
rights of all persons in the subject common sources of supply
in the Subject Lands. Therefore, the Board is entering an
Okder granting the relief herein set forth.

18. Nailinc Of Order And Filing Of Affidavit: Applicant or its
Attorney shall file an affidavit with the secretary of the Board within
sixty (50) days after the date of recording of this Order stating that



a true and correct copy of said Order was mailed within seven (7) days
from the date of its receipt by Unit Operator to each Respondent named
in Emh)ibit B-3 pooled by this Order and whose address is known.

19. Availability of Unit Records: The Director shall provide
all persons not subject to a lease with reasonable access to all
records for Subject Drilling Unit which are submitted by the Unit
Operater tc said Director and/or his Inspector(s).

20. Conclusion: Therefore, the requested relief and all terms
and provisions set forth above be and hereby are granted and IT IS SO
ORDERED.

21. Appeals: Appeals of this Order are governed by the
provisions of Va. Code Ann. 5 45.1-361.9 which provides that any order
or decision of the Board may be appealed to the appropriate circuit
court.

22. Effective Date: This Order shall be effective as of the
date of the Board's approval of this Application, which is set forth at
Paragraph 1 above.

DONE AND EXECUTED this > day of m~ , ~, by a
IV4'ajority

ok the Virginia Gas and Oil Board. U

Chairman, Be~. Namur

DONE AND PERPORWED this ~ day of W/449L?2AA, s , by Order
of this Board.

B. R. Wilson
Principal Executive To The Staff
Virginia Gas and Oil Board

10



STATE OF VIRGINIA )
COUNTY OF gyp )

ton
Acknowledged on this 2nd day of pe~ w~, onnr.

personally before me a notary public in and fdr the Commonwealth of
Virginia, appeared Benny Wampler, being duly sworn did depose and say
that he isiChairman of the Virginia Gas and Oil Board, that he executed
the same and was authorized to do so.

Ny commissi)on expires: Q9/3Q/Q9

Notary Public

STATE OF VIRGINIA )
COUNTY OF WASEINGTON )

Anknomledged on this ~ day of Fehnmrv,
9IW'ersonallybefore me a notary public in and for the Cozanonwealth of

Virginia, e)ppeared B. R. Wilson, being duly sworn did depose and say
that he is iprincipal Executive to the Staff of the Virginia Gas and Oil
Board, that he executed the same and was authorized to do so.

Notary Public

My corned.ssion ~ir Order Recorded Under Code of
Virginia Section 45.b361.86

i

11
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Q.ONOQONty)C

VIRGINIA: In thc Clerk~Office of the Ci it Court of Buchanan County. The foregoing instrument
was this day presented in the aforesaid ther with the certificate of ag)tpowiedggtpnLEst)gyed,
admitted to record this day of ILL@~~,20 C)5 /mt ''ss~ M.
Deed Book No. ~ aOd Page No.. ~'gf C tent ./antes M. Bevins, Jr., Clerk
Returned to: ef3 ~ Pgl 5' TESTILEglfgf&Ll ~ ) Deputy Clerk
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